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IN THE COURT OF THE MEMBER, MOTOR ACCIDENT CLAIMS TRIBUNAL 

SONITPUR AT TEZPUR 

 

Present : Smti. M. Nandi., 

   Member, 

   Motor Accident Claims Tribunal, 

   Sonitpur, Tezpur 

 

MAC Case No. 42/2012(I) 

 

Md Ali Hussain  

S/o – Late Sofi Seikh 

Vill – kurkarni 

P.S. – Tezpur  

Dist. Sonitpur, Assam………….Claimant. 

 

-Versus- 

1.Sri Janendra Ch Das 
S/O – Lt Dhirendra Ch Das 
Vill- Mahar Ali par 
P.O + P.S- Rupohihat 
Dist-.Nowgaon 
 
2. Sri Abul Basar 

S/O Md Abdul Jalil 

Vill- Borguli 

P.O +P.S.- Uloni 

Dist- Nowgaon, Assam 

 

3.Sriram General Insurance Co. Ltd.  

Tezpur Branch, 

P.O. & P.S. Tezpur. 

Dist. Sonitpur, Assam………………..Opposite Parties. 

 

ADVOCATES APPEARED 

For the claimant   :-Sri S. Khan, Advocate. 

For the O.P. No.1  :- Doly Moni Borah,( owner). 

For the O.P. No.3           :- Sri S. K. Singh, Advocate. 

Date of Argument   :-24-08-2017. 

Date of Judgment   :-05-09-2017. 
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JUDGEMENT 

This is an application u/s 166 of MV Act filed by the claimant Ali Hussain on 

account of his injury sustained by him in Motor Vehicle accident. 

1. The brief fact of the case is that on 24.08.2010 the claimant was proceeding 

in a vehicle bearing no. AS-12E-2790 (Tata Magic) towards his house and when it 

reached Bhujkhua Chapori, suddenly a big sound happened and claimant became 

unconscious. When he regained his sense he had found himself at GMCH. He came 

to know from his doctor that he sustained head injuries. The accident occurred due 

to rash and negligent driving by the driver of the offending vehicle. He spent about 

Rs. 1, 00,000 lakhs for his treatment. 

2. On receipt of the information regarding accident one GD entry was made 

vide Tezpur P.S. GDE no.1286 dtd 24.08.2010. At the time of accident the offending 

vehicle was insured with Sri Ram General Insurance Co.Ltd. Through the claim 

petition the claimant claimed compensation amounting to Rs. 6,00,000 lakhs for the 

injuries sustained by him in motor vehicle accident. 

3. Against the claim petition the O.P no.1 i.e. owner of the vehicle AS-12E-2790 

has submitted written statement. It is submitted that there was no rashness or 

negligence on the part of the driver while driving vehicle bearing no. AS-12E-2790. 

The O.P no.1 also denies that on 24.08.2010 the vehicle bearing no. AS-12B-2790 

was ever met with any accident at Bhujkhua Chapori as alleged by the claimant. It 

is further stated that at the relevant time of accident the offending vehicle was 

insured with Sriram General Insurance Co.Ltd. vide policy no.1000/31/10/194880 

valid up to 15.11.2010. Hence, even if compensation is awarded that will be paid by 

the Insurance Company and prayed to exonerate the O.P no.1 from payment of any 

compensation. 

4.     The O.P no.3 Insurance Company has submitted a written statement that the 

claim has been preferred u/s 166 of MV Act 1988 and the prerequisite of a claim 

preferred u/s 166 is proof of negligence. In the present case the claimant nowhere 

pleaded directly or indirectly of rash and negligent driving. As such the claim 
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petition is liable to be dismissed. The compensation claimed by the claimant is 

highly exorbitant. The claimant has not come up with clean hands and tried to 

depict a story of his own regarding the alleged accident and prayed to dismiss the 

claim petition with cost. 

5.         On the pleadings aforesaid the following issues were framed – 

(I) Whether the alleged accident took place due to rash and negligent driving 

by the driver of the vehicle bearing no. AS-12E-2790(Tata Magic) and 

whether the claimant has sustained injury due to the alleged accident? 

(II) Whether the claimant is entitled to get any compensation and if so, from 

whom and to what extent? 

6. I have heard the argument advanced by learned counsel of both sides. I 

have also perused the documents available in the record. 

Issue no. 1 and 2. 

7. The claimant was examined in the case as CW-1 who deposed in his 

evidence that on 24.08.2010 while he was proceeding in a vehicle bearing no. AS-

12E-2790 towards his house and when he reached at Bhujkhua Chapori he heard a 

big sound and he became unconscious and the vehicle capsized. The local people 

brought him to Kanaklata Civil hospital, Tezpur but due to grievous head injury he 

was referred to Guwahati Medical College & hospital. He was admitted to GMCH. 

After two days of the accident he regained his sense at GMCH. On examination 

doctor found skull fracture and fracture on his face. Operation was done and he was 

discharged on 04.09.2010. Doctor advised him to come after one month for check 

up. Though he was discharged from the hospital but he has been suffering from 

headache, blurred vision, restlessness, loss of balance and stiff neck. CW-1 also 

alleged that due to the alleged accident he could not engage himself in cultivation.  

8.       CW-1 has exhibited the following documents – 

Ext 1 form 54 

Ext 2 to 2(1) discharge certificate 

Ext 3 report of radiologist 
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Ext 4 to 4(15) cash memos 

Ext 5 to 5(7) prescriptions 

9. In his cross examination CW-1 replied that he was travelling in a passenger 

vehicle. Except driver three other passengers were travelling in the said vehicle. 

They were not known to him hailing from Naogaon. He could not say where from 

the sound came. 

10. Ext 1 is the accident information report from which it reveals that an 

accident took place on 24.08.2010 at about 4.50 pm at Bhujkhua Chapori under 

Tezpur P.S Ali Hussain was injured in the said accident. Th vehicle bearing no. AS-

12E-2790(Tata Magic) was involved in the accident. On receipt of the information 

regarding accident a GD entry was made vide Tezpur P.S GDE no. 1286 dated 

24.08.2010. As per Ext 1 the incident was purely accidental one. CW-1 also 

admitted that as per police record incident was accidental one. No negligence has 

been shown and police did not register any formal case. 

11. Learned Counsel for the claimant has argued before me that the injury 

suffered by the claimant is definitely an accident which occurred during the course 

of his travelling in the offending vehicle AS-12E-2790(Tata Magic) which was duly 

insured with the insurance company Sriram General Insurance Co.Ltd. As such the 

claim is maintainable u/s 166 of MV Act and the Insurance Company is liable to pay 

compensation to the claimant. 

12. In support of his submission learned counsel placed reliance on some case 

laws – 

(a) 2001(3) GLT 250 ( Oriental Insurance Co.Ltd. vsArunDutta& others) 

(b) 2014(3) TAC 692 Chattisgarh ( Bajaj Alliance General Insurance 

Co.Ltd. vs Anita Devi and others) 

(c) 2005(2) TAC 923 Delhi ( B.N Kumar vs Delhi Transport& another) 

13. On the other hand learned counsel for the Insurance Company has 

submitted that since the claimant has suffered the injury due to unknown reason 

and after investigation it was reported by the police the incident was purely an 
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accidental one, the same cannot be said to be an accident covered u/s 166 of MV 

Act. In support of his submission learned counsel cited one case laws – 

2007 ACJ 1284 (Oriental Insurance Co.Ltd Vs Mina Variyal and others). 

14. In the case in hand, the claimant has filed the case u/s 166 of MV Act. 

According to the claimant when he was travelling in the offending vehicle he heard 

a big sound and thereafter he became unconscious. He regained his sense after two 

days of the accident when he found himself at GMCH, Guwahati. The claimant 

nowhere stated about the reason behind the accident. The offending vehicle was 

not examined by the MVI to prove the fact that why the accident took place due to 

mechanical defect or any other reasons. There is no allegation against the driver 

that he was plying the vehicle in a rash and negligent manner. 

15. In the case of Anita Devi (supra), it is seen that the accident occurred due to 

failure of brakes. No second vehicle was involved in the accident. Brakes of vehicle 

all of a sudden failed while going down the slope. To prove the fact after the 

accident the vehicle was got mechanically examined by the police and photo copy of 

the examination report of the vehicle has been filed and the same was got exhibited 

during examination of claimant. One eye witness has categorically stated that 

immediately before the accident he was following the vehicle driven by the 

deceased while going down the slope, the deceased was not driving rashly. Apart 

from that the said eye witness also told that immediately after the accident he 

approached near the deceased and the deceased had told him that on account of 

failure of brakes the accident occurred. 

16. In the case in hand, there was no eye witness examined by the claimant to 

prove the fact of accident. But it appears from the evidence of CW-1 that three 

more passengers were travelling in the offending vehicle along with the claimant. 

As, I have already stated that the offending vehicle was mechanically not examined 

by the police or MVI as such no documentary  proof is available in the record to 

show  that due to mechanical defect of the vehicle, the accident occurred. So, the 

citation referred by the learned counsel for the claimant is not applicable with the 

present case. 
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17. In the case of Mira Variyal (supra), it was reproduced that “the law laid 

down in the case of Minu B. Mehta Vs Krishna Ram Chandra Nayan reported in 1977 

ACG 118(SC) was accepted by the legislature while enacting the MV Act 1988 by 

introducing 163A of the Act. The victim of an accident or his dependents have an 

option either to proceed u/s 166 of the Act or u/s 163A of the Act. Once they 

approach the Tribunal u/s 166 of the Act, they have necessarily to take upon 

themselves the burden of establishing the negligence of the driver or owner of the 

vehicle concerned. But if they proved u/s 163A of the Act, the compensation will be 

awarded in terms of the schedule without calling upon the victim or his dependent 

to establish any negligence or default on the part of the owner or the driver of the 

vehicle.” 

18. Following the aforesaid legal proposition, admittedly, the claimant in this 

case has taken the option to proceed with the case u/s.166 of MV Act and as such 

claimant is required to prove rash and negligent driving of the offending vehicle or 

fault of the vehicle. In the absence of evidence regarding fault or negligence, on the 

part of the owner or the driver, the claimant cannot get compensation u/s. 166 of 

the MV Act. 

19. In such backdrop, I am of the view that claimant is not entitled for any 

compensation. Hence, issue No 1 and 2 are decided in negative.    

   O   R  D   E   R 

20. In the result, claim petition is dismissed. There is no order as to cost.  

Given under my hand and seal on this 5th day of September, 2017. 

 

Dictated and corrected by me. 

           
               ( M. Nandi.) 
              Member,         Member, 
Motor Accident Claims Tribunal,         Motor Accident Claims Tribunal, 
         Sonitpur, Tezpur.             Sonitpur, Tezpur.  
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A N N E X U R E 

 

1. Witness of the Claimant: 

(i)  Md. Ali Hussain, 

2. Witness of the Defence:    

    None. 

3. Claimant’s Exhibits: 

   Ext 1 form 54 

   Ext 2 to 2(1) discharge certificate 

   Ext 3 report of radiologist 

   Ext 4 to 4(15) cash memos 

   Ext 5 to 5(7) prescriptions 

4. Exhibits of the defence  

      None. 

 

(M. Nandi.) 
   Member 

     MACT, Sonitpur, Tezpur 
 
 
 

 

  


